Employer FAQs During COVID-19
FINANCIAL
Are there any Arkansas business assistance programs?
Yes, the Arkansas Economic Development Commission has allocated a portion of the Quick Action
Loan Program to provide smaller loans with faster approval. The AEDC is offering forgivable loans
up to $25,000.
Eligibility:
·
For small businesses in Arkansas with two - 50 (direct W-2) employees, excluding
owners
·
Companies must currently be in operation at the time of application and sign a
loan agreement that includes a commitment to retaining jobs
·
Loans may only be used for working capital (e.g., payroll, rent, utilities, supplies,
etc.)
·
Only one AEDC sponsored assistance program will be allowed per company (per
Employer Identification Number)
The objective of this loan program is to assist companies in Arkansas with job retention as they
navigate the challenges brought about by the COVID-19 pandemic. To that end, AEDC will offer
the following terms for qualifying businesses:
·
A forgivable loan of up to $25,000 to be used for working capital
·
0% interest
·
Deferred payments for 12 months, upon which time the balance is due
·
If the company retains at least 75% of its current payroll over the next 12 months,
the loan balance will be forgiven
To Apply: Please follow the instructions at https://formstack.io/4E619. Upon completing the
form on this link, you’ll be sent a verification email from AEDC Quick Action Loan Program
(acapel@arkansasedc.com). This email will include login information to our system, where you’ll
be asked to upload the following documents in order to complete the application:
·
Most recent state and federal tax returns for owner(s) and business
·
Signed W-9 form (https://www.irs.gov/pub/irs-pdf/fw9.pdf)
·
Certificate of good standing from the Arkansas Secretary of State
(https://www.ark.org/sos/good_standing/index.php)
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·

Copy of valid Driver’s License or state issued identification card

What about federal Small Business Administration (SBA) loans?
Arkansas is an included state for the SBA Disaster Assistance Loans for Small Businesses Impacted
by Coronavirus. Gov. Asa Hutchinson made the announcement on Friday, March 20. Suzanne
Terrazas of the SBA recommends that dentists start the application process here:
https://disasterloan.sba.gov/ela/Account/Login?ReturnUrl=%2Fela%2FLoanApplication%2FStar
tApplication
Economic Injury Disaster Loan Program (EIDL) - The SBA will work directly with state Governors
to provide targeted, low-interest loans to small businesses and non-profits that have been
severely impacted by the Coronavirus (COVID-19). The SBA’s Economic Injury Disaster Loan
program provides small businesses with working capital loans of up to $2 million that can provide
vital economic support to small businesses to help overcome the temporary loss of revenue they
are experiencing. For more information and to apply online please visit
https://www.sba.gov/disaster-assistance/coronavirus-covid-19.
Paycheck Protection Program (PPP) – This program allows SBA-approved lenders to make
qualified loans up to $10 million to eligible small businesses. The PPP loans are intended to be
forgivable to the extent that the borrower maintains its employees and otherwise uses the loan
proceeds in compliance with the CARES Act. The forgiveness amounts equal the amount spent
by the borrower for payroll costs, mortgage interest, rent payments, and utilities payments paid
in the eight week period after the funds are disbursed. Borrowers should keep detailed records
of all payments made during that 8 week period. You should reach out to your local bank to start
the process of applying for a PPP loan.
SBA provides a number of loan resources for small businesses to utilize when operating their
business. For more information on loans or how to connect with a lender, visit:
https://www.sba.gov/funding-programs/loans.
There is further guidance below on the EIDL and PPP loan programs.
What is the CARES Act?
The CARES Act was enacted on March 25th. It provides for unemployment expansion and creates
small business loans and loan forgiveness programs. Dentists are eligible for both the Economic
Injury Disaster Loans (EIDL) and Paycheck Protection Program (PPP) which are described further
below.
What is the Paycheck Protection Program Loan?

The Act creates a new loan product within SBA’s 7(a) Loan Program and both
existing SBA lenders and new lenders will be eligible to offer loans eligible to small businesses.

These new loans will be 100% guaranteed by the SBA for loans through December
31, 2020; and the loans will have a 1% interest rate. The loan will cover payroll costs, including
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related to continuation of group health insurance, salaries, commissions, payments on mortgage
obligations, rent, utilities, and interest on certain other debt obligations. The eligible payroll costs
do not include compensation above $100,000 in wages per employee.

Businesses and 501(c)(3)s with less than 500 employees are eligible, along with
sole proprietors, independent contractors, and self-employed individuals.

The maximum loan amount will be the lesser of $10 million or 2.5 the average
monthly payroll based on the prior year’s payroll.

For loan eligibility purposes, instead of determining repayment ability, which is
not possible during this crisis, lenders will determine whether a business was operational on
February 15, 2020, and had employees for whom it paid salaries and payroll taxes, or a paid
independent contractor.

All lenders will have delegated authority to process, service, and close the loans
without SBA review. All borrower and lender fees will be waived, along with the Credit Elsewhere
Test and requirements for collateral and personal guarantees.

The loans will be built with automatic deferrals of principal and interest and fees
for six months.

Provides a limitation on a borrower from receiving this loan and an economic
injury disaster loan for the same purpose. However, it allows a borrower who has an EIDL loan
unrelated to COVID-19 to apply for a PPP loan, with an option to refinance that loan into the PPP
loan. The emergency EIDL grant award of up to $10,000 would be subtracted from the amount
forgiven under the Paycheck Protection Program.
What is the Loan Forgiveness Program?


The original Act also establishes a loan forgiveness tool that allows businesses that
maintain payroll continuity from Feb. 15, 2020 through June 30, 2020 as defined by
headcount, to request forgiveness on a Paycheck Protection loan used on payroll costs;
mortgage interest; rent; and utility payments over an 8-week period. This has now been
extended to a 24 week period under amendments to the Act.



The amount forgiven will be reduced proportionally by any reduction in employees
retained compared to the prior year and reduced by the reduction in pay of any employee
beyond 25 percent of their prior year compensation.



The loan forgiveness program provides flexibility for businesses that re-hire workers that
were previously laid off.



To receive loan forgiveness, a business will have to work with a lender to justify their
payroll was maintained through documentation.



The forgiveness amount cannot exceed the principal amount of the loan.
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Canceled indebtedness resulting from this section will not be included in the borrower’s
taxable income.



Any loan amounts not forgiven at the end of one year is carried forward as an ongoing
loan with terms of a max of 2 years, at max 1% interest. The 100% loan guarantee remains
intact.

What is the Emergency Economic Injury Disaster Loan?


The Act expands eligibility for access to Economic Injury Disaster Loans (EIDL) to include
Tribal businesses, cooperatives, and ESOPs with fewer than 500 employees or any
individual operating as a sole proprietor or an independent contractor during the covered
period (January 31, 2020 to December 31, 2020). Private non-profits are also eligible for
both grants and EIDLs.



It also requires that for any SBA EIDL loans made in response to COVID-19 before
December 31, 2020, the SBA shall waive any personal guarantee on advances and loans
below $200,000, the requirement that an applicant needs to have been in business for
the 1-year period before the disaster, and the credit elsewhere requirement.



During the covered period, the proposal allows SBA to approve and offer EIDL loans based
solely on an applicant’s credit score, or use an alternative appropriate alternative method
for determining applicant’s ability to repay.



The Proposal stablishes an Emergency Grant to allow an eligible entity who has applied
for an EIDL loan due to COVID-19 to request an advance on that loan, of not more than
$10,000, which the SBA must distribute within 3 days. And outlines that advance payment
may be used for providing paid sick leave to employees, maintaining payroll, meeting
increased costs to obtain materials, making rent or mortgage payments, and repaying
obligations that cannot be met due to revenue losses.



Terminates the authority to carry out Emergency EIDL Grants on December 30, 2020



Subsidy for Certain Loan Payments: requires the SBA to pay the principal, interest, and
any associated fees that are owed on the covered loans for a six month period starting on
the next payment due. Loans that are already on deferment will receive six months of
payment by the SBA beginning with the first payment after the deferral period. Loans
made up until six months after enactment will also receive a full 6 months of loan
payments by the SBA.
o Defines a covered loan as an existing 7(a) (including Community Advantage), 504,
or microloan product
o Paycheck Protection Program (PPP) loans are not covered
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How can I get access to SBA lending partners?
SBA has developed Lender Match, a free online referral tool that connects small businesses with
participating SBA-approved lenders within 48 hours.

7(a) program offers loan amounts up to $5,000,000 and is an all-inclusive
loan program deployed by lending partners for eligible small businesses within the U.S.
States and its territories. The uses of proceeds include: working capital;
expansion/renovation; new construction; purchase of land or buildings; purchase of
equipment, fixtures; lease-hold improvements; refinancing debt for compelling reasons;
seasonal line of credit; inventory; or starting a business.
•
Express loan program provides loans up to $350,000 for no more than 7
years with an option to revolve. There is a turnaround time of 36 hours for approval or
denial of a completed application. The uses of proceeds are the same as the standard 7(a)
loan.
•
Community Advantage loan pilot program allows mission-based lenders to
assist small businesses in underserved markets with a maximum loan size of $250,000.
The uses of proceeds are the same as the standard 7(a) loan.
•
504 loan program is designed to foster economic development and job
creation and/or retention. The eligible use of proceeds is limited to the acquisition or
eligible refinance of fixed assets.
•
Microloan program involves making loans through nonprofit lending
organizations to underserved markets. Authorized use of loan proceeds includes working
capital, supplies, machinery & equipment, and fixtures (does not include real estate). The
maximum loan amount is $50,000 with the average loan size of $14,000.
Would another option be to get a loan from my financial institution?
Yes, working with a banking partner with whom you already have an established relationship is
an excellent option to consider. Often, this may be a more efficient option that allows relative
quick access to needed capital. Some financial institutions are waiving penalties and fees for
things like emergency CD withdrawals, so it’s best to reach out and inquire about what would be
vest for your situation.
Because interest rates are low, would a credit card be something to consider?
Low-interest or even zero-interest credit cards may be available and could be a good choice
during this unpredictable season. You also may want to consider making minimum payments or
even restructuring existing lines of credit to take advantage of the lower interest rate
environment.
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Are there options if my practice needs to skip payments?
The best recommendation is for you to contact vendors and financial partners directly — and
proactively — to make requests. Since skipping a payment without making prior arrangements
can have a negative impact on your credit, it’s encouraged that you reach out in advance of
missing any payments. You could potentially negotiate terms that include requesting a pause on
payments, making interest-only payments or pausing automatic payments.
Do you have suggestions for other ways my practice can access funds during this time of
uncertainty?
We suggest continuing to manage your receivables and collect them from patients and insurance
companies even during the pandemic to bring in payments for services that have been rendered
previously.

HUMAN RESOURCES:
What options do employers have if they decide to close?
Employers can place the practice employees on a paid leave and receive tax credits, temporarily
lay off employees of the practice so that they can seek unemployment benefits, reduce employee
hours so that employees can receive partial unemployment benefits, or permanently terminate
employees.
If an employee is terminated, can an employer choose to pay a severance?
Yes. But be cautious and make sure that the amount of severance paid is not (or will not be
interpreted) as discriminatory. For example, employers could calculate severance amounts
based on tenure.
If the office is closed, does the employer have to pay the employees?
This depends on whether the employee is exempt or non-exempt.
An employer is required to pay an exempt employee their entire salary for a workweek during
which the employee performs any work during the week, including work completed remotely, or
if the employee only works a partial week.
An employer is only required to pay non-exempt employees for hours actually worked.
If a shutdown initially starts as unpaid, then can the employer change later and furlough or lay
off employees?
Yes.
What happens to an employee’s 401(k) plan if he or she is furloughed due to COVID-19?
Generally, when an employee has been terminated or leaves a job, the employee can do one of
three things with the funds in a 401(k) plan:
1. Leave the money in the existing plan if the account balance is more than $5,000
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2. Cash out – this is ordinarily subject to 20% withholding and subject to penalties, but if it
is a “coronavirus related distribution” (definition below), the penalty is waived for up to
$100,000. This distribution may be repaid within 3 years to an eligible retirement plan. If
the distribution is repaid to an eligible plan within 3 years, it will be treated the same as
a rollover distribution within 60 days.
3. Roll Over to another plan or IRA under traditional rules
o Here, the funds can be rolled over directly, or distributed to the employee
o If the funds are distributed directly, the funds must be redeposited in the qualified
plan within 60 days.
The CARES Act relaxed the time period for rolling over a 401(k) plan under certain circumstances.
Essentially, the employee can take a “coronavirus-related distribution” of up to $100,000, and
can repay that amount within 3 years and have the repayment treated the same as an ordinary
rollover within the 60-day period.
A “coronavirus related distribution” is made on or after January 1, 2020 and before December
31, 2020, to an individual–
(I) who is diagnosed with the virus SARS–CoV–2 or with coronavirus disease 2019 (COVID– 19) by
a test approved by the Centers for Disease Control and Prevention,
(II) whose spouse or dependent (as defined in section 152 of the Internal Revenue Code of 1986)
is diagnosed with such virus or disease by such a test, or
(III) who experiences adverse financial consequences as a result of being quarantined, being
furloughed or laid off or having work hours reduced due to such virus or disease, being unable to
work due to lack of child care due to such virus or disease, closing or reducing hours of a business
owned or operated by the individual due to such virus or disease, or other factors as determined
by the Secretary of the Treasury (or the Secretary’s delegate).
What should an employer do if an employee exhibits symptoms?
During a pandemic, ADA-covered employers may ask such employees if they are experiencing
symptoms of the pandemic virus. For COVID-19, these include symptoms such as fever, chills,
cough, shortness of breath, or sore throat. Employers must maintain all information about
employee illness as a confidential medical record in compliance with the ADA.
Does the ADA allow employers to require employees to stay home if they have symptoms of
COVID-19?
Yes. The CDC states that employees who become ill with symptoms of COVID-19 should leave the
workplace. The ADA does not interfere with employers following this advice.
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Is an employee eligible for FFCRA paid sick leave under the following scenarios?


An employee must be tested and is waiting to receive results? What if the test is positive?
If an employee becomes ill with COVID-19 symptoms, the employee may take paid sick
leave under the FFCRA only to seek a medical diagnosis or if a health care provider
otherwise advises the employee to self-quarantine. If an employee tests positive for the
virus associated with COVID-19 or is advised by a health care provider to self-quarantine,
the employee may continue to take paid sick leave.



An employee is in quarantine because of a spouse or child testing positive for COVID-19,
but they themselves are negative.
An employee may take paid sick leave to care for an individual who, as a result of being
subject to a quarantine or isolation order, is unable to care for him or herself and depends
on the employee for care and if providing care prevents the employee from working and
from teleworking.
An employee may also take paid sick leave to care for a self-quarantining individual if a
health care provider has advised that individual to stay home or otherwise quarantine
him or herself because he or she may have COVID-19 or is particularly vulnerable to
COVID-19 and provision of care to that individual prevents an employee from working
(or teleworking).
Furthermore, an employee may only take paid sick leave to care for an individual who
genuinely needs the employee’s care. Such an individual includes an immediate family
member or someone who regularly resides in the employee’s home. An employee may
also take paid sick leave to care for someone if the relationship creates an expectation
that the employee would care for the person in a quarantine or self-quarantine situation,
and that individual depends on the employee for care during the quarantine or selfquarantine.
An employee may not take paid sick leave to care for someone with whom the employee
has no relationship. Nor can an employee take paid sick leave to care for someone who
does not expect or depend on the employee’s care during his or her quarantine or selfquarantine.



An employee’s child has a fever or cough, but the child tests negative for COVID-19.
Likely the employee would be eligible for paid sick leave during the testing period while
waiting on the results of the test – up to the 80 hours covered under the FFCRA.
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Is there any required documentation?
The temporary rules published by the DOL state that an employee is required to provide
the employer documentation containing the following information prior to taking paid
sick leave: employee’s name; date for which leave is requested; qualifying reason for the
leave; and an oral or written statement that the employee is unable to work for the
qualified reason. To take paid sick leave for a qualifying reason under reason (1), an
employee must also provide the name of the government entity that issued the
quarantine or isolation order; to take leave under reason (2), the employee must also
provide the name of the health care provider who advised the self-quarantine; to take
leave under reason (3) the name of the government entity that issued the quarantine or
isolation order to which the individual being care for is subject; or the name of the health
care provider who advised the individual being cared for to self-quarantine due to
concerns related to COVID-19.

If an employee was in close proximity to someone outside of work who later tested positive
for COVID-19, is this a covered situation under the FFCRA?
An employee may not take paid sick leave under the FFCRA if he or she unilaterally decide to selfquarantine for an illness without medical advice, even if he or she has COVID-19 symptoms.
If an employee is experiencing periodic symptoms of COVID-19, but has had one or more
negative COVID-19 tests and has been cleared by a healthcare provider to return to work, but
the employee wants to wait on another test to come back and see if it is negative. Is the
employee eligible for Paid Sick Leave under the FFCRA if he or she “thinks” he or she has
coronavirus, despite negative test results and clearance by a healthcare provider?
The employee is likely not eligible for paid sick leave under the FFCRA. The Department of Labor
states that employees are eligible for paid sick leave if a health care provider directs or advises
the employee to stay home or otherwise quarantine themselves because the health care provider
believes that he or she may have COVID-19 or are particularly vulnerable to COVID-19 and
quarantining prevents the employee from working or teleworking. The DOL also says that if an
employee becomes ill with COVID-19 symptoms, the employee may take paid sick leave under
the FFCRA only to seek a medical diagnosis or if a health care provider otherwise advises the
employee to self-quarantine. If an employee test positive for the virus associated with COVID-19
or is advised by a health care provider to self-quarantine, the employee may continue to take
paid sick leave. However, the employee may not take paid sick leave under the FFCRA if he or she
unilaterally decide to self-quarantine for an illness without medical advice, even if he or she has
COVID-19 symptoms.
An employee may take paid sick leave for one of the following reasons:
1.
The employee is subject to a Federal, State, or local quarantine or isolation order
related to COVID-19;
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2.
The employee has been advised by a health care provider to self-quarantine due
to concerns related to COVID-19;
3.
The employee is experiencing symptoms of COVID-19 and seeking a medical
diagnosis;
4.
The employee is caring for an individual who either is subject to a quarantine or
isolation order related to COVID-19 or has been advised by a health care provider to selfquarantine due to concerns related to COVID-19.

ARKANSAS UNEMPLOYMENT
What does the unemployment process look like in Arkansas?
There are multiple ways to apply for unemployment benefits:
1.
File online at www.ezarc.adws.arkansas.gov. There are currently delays in the
EZARC online application system. The hub is being saturated from all States due to the COVID-19.
Claimants are asked to only enter a Social once, not several times. The State has authorized
additional funds to be used for upgrades to the system to hopefully assist in the process.
2.
Call the nearest Workforce Center directly, or call 1-855-225-4440. While it is not
recommended, you may visit your nearest workforce center.
3.
Effective Monday, March 23, 2020, a Temporary Claims Processing Hotline was
available for affected workers who require assistance in filing their unemployment claims. The
Temporary Claims Processing Hotline can be reached at 1-844-908-2178 or 501-534-6304 from
8:00 a.m. to 3:30 p.m.
I need to temporarily close my practice due to the COVID-19 Pandemic. Can my employees file
for unemployment insurance benefit?
Yes! The unemployment insurance program is designed to assist workers who are laid off through
no fault of their own, regardless of whether their separation from employment is the result of
COVID-19 or some other factor impacting a practice. Affected workers should be encouraged by
employers to file their unemployment insurance claims with the Arkansas Division of Workforce
Services.
Will my affected workers be eligible for unemployment insurance benefits?
Generally, most individuals who are filing unemployment insurance claims arising from
businesses impacted by COVID-19 will be eligible for benefits provided they meet the momentary
and other eligibility requirements.
How much will my affected workers receive in unemployment insurance benefits?
How much an affected worker will receive in unemployment insurance benefits is determined by
the amount of wages earned in their base period. The base period is the first four of the last five
completed quarters of employment. Arkansas’ weekly benefit amounts range from $81 to $451
per week.
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Will employers impacted by the COVID-19 Pandemic accounts be charged for unemployment
insurance benefits paid to their workers?
Currently, there is no directive to DWS saying that the contribution rate will not be affected.
However, Arkansas legislators have indicated that some type of legislation is being drafted that
will retroactively insulate employers from the rate increases if the employers laid off employees
because of state mandates to close their business to slow the spread of COVID.
What happens to a small business’ account when it lays off workers due to COVID-19?
An employer’s account is charged for all benefits paid to workers who were laid off. There is no
provision to non-charge employer accounts for a lay off regardless of the reason.
How can an employer check their reserve balance with ADWS?
In December 2019, all employers were sent their annual Rate Notice for CY2020. This notice
informs them of their contribution rate, the taxable wage base, and their account reserve.
Employers may also log into their DWS Tax21 account to view this information.
Where can I find the Tax 21 system?
Tax 21 is available at www.workforce.arkansas.gov/Tax21/Home.aspx
Are employees entitled to unemployment benefits if they refuse to return to work after being
recalled?
Generally, no. Employers should consider contacting the Department of Workforce Services if an
employee refuses to return to work after being recalled.
Will pending federal legislation provide economic assistance or reimbursement to employers
impacted by the COVID-19 Pandemic?
The provisions of HR 6201 do not contain language to assist employers in addressing the impact
of COVID-19 related to unemployment insurance claims and accounts. DWS will continue to
monitor federal legislation impacting the unemployment insurance program.

FEDERAL UNEMPLOYMENT
What does the unemployment expansion under the CARES Act look like?
The Act created the Pandemic Unemployment Assistance. This provision created a new program
modeled on Disaster Unemployment Assistance that provides unemployment benefits to
individuals who do not qualify for regular unemployment compensation and are unable to work
because of the COVID-19 public health emergency. Pandemic Unemployment Assistance covers
self-employed workers (including gig workers and independent contractors), part-time workers,
and those with limited work histories.
The provision also added an additional $600 in Federal Pandemic Unemployment Compensation
to every weekly unemployment benefit, effective until July 31, 2020. This $600 benefit will be
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taxable (like regular unemployment benefits), but it will be disregarded in determining Medicaid
or CHIP eligibility.
This provision would make an additional 13 weeks of federally-funded unemployment
compensation for individuals who have exhausted their state unemployment benefits available
immediately through December 31, 2020.
The Department of Labor issued an Advisory Letter related to the Federal Pandemic
Unemployment Insurance Program. The guidance identified the types of unemployment
compensation benefits that an individual must receive to be entitled to the pandemic
unemployment compensation; and included important program dates and details. The DOL
Guidance can be found at https://wdr.doleta.gov/directives/attach/UIPL/UIPL_15-20.pdf and is
excerpted below.

FURLOUGH/LAYOFF
What is the difference between a furlough and a layoff?
A furlough is considered to be an alternative to layoff. When an employer furloughs its
employees, it requires them to work fewer hours or to take a certain amount of unpaid time off.
An employer may require all employees to go on furlough, or it may exclude some employees
who provide essential services. Generally, the theory is to have the majority of employees share
some hardship as opposed to a few employees losing their jobs completely.
A layoff is a temporary separation from payroll. An employee is laid off because there is not
enough work for him or her to perform. Generally, an employer believes that circumstances may
change in the future and, if so, intends to recall the person when work again becomes available.
What happens to health insurance coverage for employees during a furlough or layoff?
Many third-party insurers require that employees work at least once every 30 days to maintain
“eligibility”. However, many insurers have been relaxing these eligibility standards and allowing
coverage to continue beyond these periods. Reach out to your insurance broker or insurance
company to confirm these extensions. If there is a longer-term layoff that goes beyond any
allowed extensions, employees may have to use COBRA continuation benefits to maintain
healthcare coverage.

FEDERAL GUIDANCE
What is the Families First Coronavirus Response Act?
Under the Act, there are three provisions relating to employees being forced to miss work
because of the COVID-9 outbreak: (1) an emergency expansion of the FMLA, (2) a new federal
paid sick leave law; and (3) expanded unemployment insurance benefits.
What are the paid leave and tax credit proposals in the Families First Coronavirus Response
Act?
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Employers are entitled to a refundable tax credit equal to 100% of the qualified family leave
wages paid by employers for each calendar quarter in accordance with the Emergency Family
and Medical Leave Expansion Act. The qualified family leave wages are capped at $200 per day
for each individual up to $10,000 total per calendar quarter. An allowance has been added for
credit for certain health plan expenses
Employers are entitled to a refundable tax credit equal to 100% of the qualified sick leave wages
paid by employers for each calendar quarter in accordance with the Emergency Paid Sick Leave
Act. The qualified sick leave wages are capped at $511 per day for each individual ($200 per day
if the leave is to care for a family member or child) for up to 10 days per employee in each
calendar quarter. An allowance has been added for credit for certain health plan expenses.
The Act also includes a provision giving the Secretary of Labor the power to exempt employers
with fewer than 50 employees. The DOL has stated that if an employer with less than 50
employees can prove that offering this leave to employees could affect the business as a going
concern, they may be exempted from providing this paid sick leave.
The DOL, IRS and Treasury Department have put out joint guidance on this Act. Read the story
here: https://www.dol.gov/newsroom/releases/osec/osec20200320
What are Federal agencies saying about FFCRA compliance?
The U.S. Department of the Treasury, the Internal Revenue Service, and the U.S. Department of
Labor issued a joint communication about the Families First Coronavirus Response Act.
The announcement included an overview of the Act and noted that small and midsize employers
can begin taking advantage of two new refundable payroll tax credits, designed to immediately
and fully reimburse them, dollar-for-dollar, for the cost of providing Coronavirus-related leave to
their employees.
The announcement also stated that new guidance about when employers will receive their tax
credits and refunds is coming soon.
Key Takeaways


Paid Sick Leave for Workers: For COVID-19 related reasons, employees receive up to 80
hours of paid sick leave and expanded paid child care leave when employees’ children’s
schools are closed or child care providers are unavailable.



Complete Coverage: Employers receive 100% reimbursement for paid leave pursuant to
the Act.



o

Health insurance costs are also included in the credit.

o

Employers face no payroll tax liability.

o

Self-employed individuals receive an equivalent credit.

Fast Funds: Reimbursement will be quick and easy to obtain.
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o

An immediate dollar-for-dollar tax offset against payroll taxes will be provided

o

Where a refund is owed, the IRS will send the refund as quickly as possible

Small Business Protection: Employers with fewer than 50 employees are eligible for an
exemption from the requirements to provide leave to care for a child whose school is
closed or child care is unavailable in cases where the viability of the business is
threatened. THIS SMALL BUSINESS EXEMPTION DOES NOT APPLY TO THE 80 HOURS OF
PAID SICK LEAVE FOR NON-CHILDCARE REASONS.

Has the Department of Labor issued any further guidance related to the FFCRA?
On April 1, 2020, the U.S. Department of Labor provided new guidance on how American workers
and employers will benefit from the protections and relief offered by the Emergency Paid Sick
Leave Act and Emergency Family and Medical Leave Expansion Act, both part of the Families First
Coronavirus Response Act (FFCRA).
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/FFCRA.pdf
Excerpts from the rule are outlined below.
In this temporary rule, the Department provides guidance, as outlined below:


There is further direction to employers on how to make paid leave determinations based
on any of the qualifying reasons listed the FFCRA, including the reasons listed below.
o

the employee or someone the employee is caring for is subject to a government
quarantine order or has been advised by a health care provider to self-quarantine;

o

the employee is experiencing COVID-19 symptoms and is seeking medical
attention; or,

o

the employee is caring for his or her son or daughter whose school or place of care
is closed or whose child care provider is unavailable for reasons related to COVID19.



Paid leave calculations. The guidelines include certain calculations of paid leave
requirements for part-time employees.



Use of accrued leave. Employers may require an employee to use accrued leave under
the employer’s policies concurrently with the expanded FMLA to allow employees to
receive full pay during the period for which they have preexisting accrued vacation or
personal leave or paid time off, and allow employers to require employees to take such
leave and minimize employee absences.



Consistency Clarification. There is inconsistency between the two Acts with respect to the
second employee because he or she would have more hours of leave than needed for
that purpose. Accordingly, pursuant to the Secretary’s authority to issue regulations “to
ensure consistency” between the two types of paid leave under the FFCRA, § 826.24
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states that the unpaid period for expanded family and medical leave lasts for two weeks
rather than ten days. As a practical matter, the unpaid period for employees who work
regular Monday through Friday schedules would still be ten days because that is the
number of days they would work in two weeks.


Eligible employees. For an employee to be eligible to take leave under the expanded FMLA
on April 1, 2020, the employee must have been on the employer’s payroll as of March 2,
2020.



Healthcare provider. The term “health care provider” as used in sections 3105 and
5102(a) of the FFCRA, however, is not limited to diagnosing medical professionals. Rather,
such health care providers include any individual who is capable of providing health care
services necessary to combat the COVID-19 public health emergency. Such individuals
include not only medical professionals, but also other workers who are needed to keep
hospitals and similar health care facilities well supplied and operational. They further
include, for example, workers who are involved in research, development, and production
of equipment, drugs, vaccines, and other items needed to combat the COVID-19 public
health emergency.
o



The narrower definition of healthcare provider still applies for other purposes of
the FFCRA, such as those who may advise an employee to self-quarantine.

Businesses with less than 50 employees. A small employer is exempt from the
requirement to provide paid leave for child care when: (1) such leave would cause the
small employer’s expenses and financial obligations to exceed available business revenue
and cause the small employer to cease operating at a minimal capacity; (2) the absence
of the employee or employees requesting such leave would pose a substantial risk to the
financial health or operational capacity of the small employer because of their specialized
skills, knowledge of the business, or responsibilities; or (3) the small employer cannot find
enough other workers who are able, willing, and qualified, and who will be available at
the time and place needed, to perform the labor or services the employee or employees
requesting leave provide, and these labor or services are needed for the small employer
to operate at a minimal capacity. For reasons (1), (2), and (3), the employer may deny
paid sick leave or expanded family and medical leave only to those otherwise eligible
employees whose absence would cause the small employer’s expenses and financial
obligations to exceed available business revenue, pose a substantial risk, or prevent the
small employer from operating at minimum capacity, respectively. Section 826.40(b)(2)
explains that if a small employer decides to deny paid sick leave or expanded family and
medical leave to an employee or employees whose child’s school or place of care is closed,
or whose child care provider is unavailable, the small employer must document the facts
and circumstances that meet the criteria set forth in § 826.40(b)(1) to justify such denial.
The employer should not send such material or documentation to the Department, but
rather should retain such records for its own files.
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Intermittent use of paid leave. One basic condition applies to all employees who seek to
take their paid sick leave or expanded family and medical leave intermittently—they and
their employer must agree. Absent agreement, no leave under the FFCRA may be taken
intermittently. Subsection (a) does not require an employer and employee to reduce to
writing or similarly memorialize their agreement. But, in the absence of a written
agreement, there must be a clear and mutual understanding between the parties that the
employee may take intermittent paid sick leave or intermittent expanded family and
medical leave, or both. Additionally, where an employer and employee agree that the
latter may take paid sick leave or expanded family and medical leave intermittently, they
also must agree on the increments of time in which leave may be taken, as explained.



Interaction between paid sick leave and FMLA expansion. Specifies that, generally, when
an employee qualifies for leave under both Acts, an employee may first use the two weeks
of paid leave provided by the Paid Sick Leave. This use runs concurrent with the first two
weeks of unpaid leave under the expanded FMLA. Any remaining leave taken for this
purpose is paid under the expanded FMLA.



Prior use of paid sick leave. An employee’s prior use of emergency paid sick leave, which
does not prevent the employee from taking expanded family and medical leave. For
example, if the employee takes two weeks of paid sick leave for a qualifying reason under
EPSLA section 5102(a)(1)–(4) and (6), the employee has exhausted the paid sick leave
available to the employee under the EPSLA and may not take additional paid sick leave
for any qualifying reason. If the employee then needs to take leave under the EFMLEA,
the employee may do so, but the first ten days of expanded family and medical leave may
be unpaid. The employee may, however, choose to substitute earned or accrued paid
leave, as provided by the employer’s established policies.



Notices.



o

Employers must post or distribute the required notice.

o

An employer may require employees to follow reasonable notice procedures as
soon as practicable after the first workday or portion of a workday for which an
employee receives paid sick leave in order to continue to receive such leave. The
employer may not require the notice to include documentation beyond what is
allowed by § 826.100.

o

DOCUMENTATION FOR REQUEST: Such documentation must include a signed
statement containing the following information: (1) the employee’s name; (2) the
date(s) for which leave is requested; (3) the COVID-19 qualifying reason for leave;
and (4) a statement representing that the employee is unable to work or telework
because of the COVID-19 qualifying reason.

Recordkeeping. Section 826.140 explains that an employer is required to retain all
documentation provided pursuant to § 826.100 for four years, regardless of whether
leave was granted or denied. If an Employee provided oral statements to support his or
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her request for paid sick leave or expanded family and medical leave, the employer is
required to document and retain such information for four years. If an employer denies
an employee’s request for leave pursuant to the small business exemption under §
826.40(b), the employer must document its authorized officer’s determination that the
prerequisite criteria for that exemption are satisfied and retain such documentation for
four years. Section 826.140 also explains what documents the employer should create
and retain to support its claim for tax credits from the Internal Revenue Service (IRS). A
more detailed explanation of how Employers may claim tax credits can be found at
https://www.irs.gov/forms-pubs/about-form-7200 and https://www.irs.gov/pub/irsdrop/n-20- 21.pdf.

FEDERAL TAX CREDITS
The IRS published some guidance on the Families First Coronavirus Response Act (“FFCRA”) tax
credit provisions. The FFCRA was effective as of April 1, 2020. The IRS also announced the
Employee Retention Credit and provided some related information.
Some of the FAQs are excerpted here, along with general information. The full list of FAQs can
be found at https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paidleave-provided-by-small-and-midsize-businesses-faqs#collapseCollapsible1585691612294 and
we recommend employers read through all the guidance.
What tax credits does the FFCRA provide?
The FFCRA provides businesses with tax credits to cover certain costs of providing employees
with required paid sick leave and expanded family and medical leave for reasons related to
COVID-19, from April 1, 2020, through December 31, 2020.
May an Eligible Employer receive both the tax credits for qualified leave wages under the FFCRA
and the Employee Retention Credit under the Coronavirus Aid, Relief, and Economic Security
Act (CARES Act)?
Yes, if an Eligible Employer also meets the requirements for the employee retention credit, it may
receive both credits, but not for the same wage payments.
Section 2301 of the CARES Act allows certain employers subject to a full or partial closure order
due to COVID-19 or experiencing a significant decline in gross receipts a tax credit for retaining
their employees. This employee retention credit is equal to 50% of qualified wages (including
allocable qualified health plan expenses) paid to employees after March 12, 2020, and before
January 1, 2021, up to $10,000 in qualified wages for each employee for all calendar
quarters. However, the qualified wages for the employee retention credit do not include the
amount of qualified leave wages for which the employer received tax credits under the FFCRA.
May an Eligible Employer receive both the tax credits for qualified leave wages under the FFCRA
and a Small Business Interruption Loan under the CARES Act?
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Yes. However, if an Eligible Employer receives tax credits for qualified leave wages, those wages
are not eligible as “payroll costs” for purposes of receiving loan forgiveness under section 1106
of the CARES Act.
May an Eligible Employer reduce its federal employment tax deposit by the qualified leave
wages it has paid without incurring a failure to deposit penalty?
Yes. An Eligible Employer will not be subject to a penalty under section 6656 of the Internal
Revenue Code for failing to deposit federal employment taxes relating to qualified leave wages
(and allocable qualified health plan expenses and the Eligible Employer’s share of Medicare tax
on the qualified leave wages) in a calendar quarter if:
1.
the Eligible Employer paid qualified leave wages to its employees in the calendar
quarter before the required deposit,
2.
the amount of federal employment taxes that the Eligible Employer does not
timely deposit is less than or equal to the amount of the Eligible Employer’s anticipated tax
credits for these qualified leave wages (and allocable qualified health plan expenses and the
Eligible Employer’s share of Medicare tax on the qualified leave wages) for the calendar quarter
as of the time of the required deposit, and
3.
the Eligible Employer did not seek payment of an advance credit by filing Form
7200, Advance Payment of Employer Credits Due to COVID-19, with respect to any portion of the
anticipated credits it relied upon to reduce its deposits.
For more information about the relief from the penalty for failure to deposit federal employment
taxes on account of qualified leave wages, see Notice 2020-22 (PDF).
Does the amount of qualified health plan expenses include both the portion of the cost paid by
the Eligible Employer and the portion of the cost paid by the Employee?
The amount of qualified health plan expenses taken into account in determining the credits
generally includes both the portion of the cost paid by the Eligible Employer and the portion of
the cost paid by the employee with pre-tax salary reduction contributions. However, the
qualified health plan expenses should not include amounts that the employee paid for with aftertax contributions.
What information should an Eligible Employer receive from an employee and maintain to
substantiate eligibility for the sick leave or family leave credits?
An Eligible Employer will substantiate eligibility for the sick leave or family leave credits if the
employer receives a written request for such leave from the employee in which the employee
provides:
1.

The employee’s name;

2.

The date or dates for which leave is requested;
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3.
A statement of the COVID-19 related reason the employee is requesting leave and
written support for such reason; and
4.
A statement that the employee is unable to work, including by means of telework,
for such reason.
In the case of a leave request based on a quarantine order or self-quarantine advice, the
statement from the employee should include the name of the governmental entity ordering
quarantine or the name of the health care professional advising self-quarantine, and, if the
person subject to quarantine or advised to self-quarantine is not the employee, that person’s
name and relation to the employee.
In the case of a leave request based on a school closing or child care provider unavailability, the
statement from the employee should include the name and age of the child (or children) to be
cared for, the name of the school that has closed or place of care that is unavailable, and a
representation that no other person will be providing care for the child during the period for
which the employee is receiving family medical leave and, with respect to the employee’s
inability to work or telework because of a need to provide care for a child older than fourteen
during daylight hours, a statement that special circumstances exist requiring the employee to
provide care.
What additional records should an Eligible Employer maintain to substantiate eligibility for the
sick leave or family leave credit?
An Eligible Employer will substantiate eligibility for the sick leave or family leave credits if, in
addition to the information set forth in FAQ 44 (“What information should an Eligible Employer
receive from an employee and maintain to substantiate eligibility for the sick leave or family
leave credits?”), the employer creates and maintains records that include the following
information:
1.
Documentation to show how the employer determined the amount of qualified
sick and family leave wages paid to employees that are eligible for the credit, including records
of work, telework and qualified sick leave and qualified family leave.
2.
Documentation to show how the employer determined the amount of qualified
health plan expenses that the employer allocated to wages. See FAQ 31 (“Determining the
Amount of Allocable Qualified Health Plan Expenses”) for methods to compute this allocation.
3.
Copies of any completed Forms 7200, Advance of Employer Credits Due To COVID19, that the employer submitted to the IRS.
4.
Copies of the completed Forms 941, Employer’s Quarterly Federal Tax Return, that
the employer submitted to the IRS (or, for employers that use third party payers to meet their
employment tax obligations, records of information provided to the third party payer regarding
the employer’s entitlement to the credit claimed on Form 941).
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How long should an Eligible Employer maintain records to substantiate eligibility for the sick
leave or family leave credit?
An Eligible Employer should keep all records of employment taxes for at least 4 years after the
date the tax becomes due or is paid, whichever comes later. These should be available for IRS
review.
May an Eligible Employer receive both the tax credits for qualified leave wages under the FFCRA
and the Employee Retention Credit under the Coronavirus Aid, Relief, and Economic Security
Act (CARES Act)?
Yes, if an Eligible Employer also meets the requirements for the employee retention credit, it may
receive both credits, but not for the same wage payments.
Section 2301 of the CARES Act allows certain employers subject to a full or partial closure order
due to COVID-19 or experiencing a significant decline in gross receipts a tax credit for retaining
their employees. This employee retention credit is equal to 50% of qualified wages (including
allocable qualified health plan expenses) paid to employees after March 12, 2020, and before
January 1, 2021, up to $10,000 in qualified wages for each employee for all calendar
quarters. However, the qualified wages for the employee retention credit do not include the
amount of qualified leave wages for which the employer received tax credits under the FFCRA.
May an Eligible Employer receive both the tax credits for qualified leave wages under the FFCRA
and a Small Business Interruption Loan under the CARES Act?
Yes. However, if an Eligible Employer receives tax credits for qualified leave wages, those wages
are not eligible as “payroll costs” for purposes of receiving loan forgiveness under section 1106
of the CARES Act.
Employee Retention Credit
The IRS announced a tax credit will be available to employers who retain employees during the
coronavirus crisis. The credit is available to employers of any size, provided that they are not
recipients of small business loans. Qualifying employers can receive a maximum credit of 50
percent of $10,000 in qualifying wages. An employer will qualify if (a) the employer's business is
fully or partially suspended by government order due to COVID-19 during the calendar quarter,
or (b) the employer's gross receipts are below 50 percent of the comparable quarter in 2019.
Once the employer's gross receipts go above 80 percent of a comparable quarter in 2019, they
no longer qualify after the end of that quarter.
The definition of qualified wages depends on the employer’s number of employees. If an
employer averaged more than 100 full-time employees during 2019, qualified wages are
generally those wages, including certain health care costs, (up to $10,000 per employee) paid to
employees that are not providing services because operations were suspended or due to the
decline in gross receipts. These employers can only count wages up to the amount that the
employee would have been paid for working an equivalent duration during the 30 days
immediately preceding the period of economic hardship.
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If an employer averaged 100 or fewer full-time employees during 2019, qualified wages are those
wages, including health care costs, (up to $10,000 per employee) paid to any employee during
the period operations were suspended or the period of the decline in gross receipts, regardless
of whether or not its employees are providing services.
Employers who believe they may qualify for the Employee Retention Credit are advised to read
the entire IRS publication on this subject: https://www.irs.gov/newsroom/employee-retentioncredit
Do the FFCRA tax credits cover any lost income of the employer for the employee being absent
due to a positive COVID-19 test result?
The FFCRA tax credits are for the amounts paid for compensation for the employees who are out
on covered leave. Unfortunately, the tax credits do not cover any “lost income” of the employer
for the employee being absent.

PROVIDER RELIEF FUND
Do I have to accept Medicare, Medicaid, or certain insurance networks and their fees if I accept
this HHS relief payment?
No. There is no correlation between accepting payments from HHS and being forced to accept or
enroll into Medicare, Medicaid, or insurance.
What expenses or lost revenues are considered eligible for reimbursement from the Provider
Relief Fund?
The term “healthcare related expenses attributable to coronavirus” is a broad term that may
cover a range of items and services purchased to prevent, prepare for, and respond to
coronavirus, including:
•
•
•
•

Supplies & equipment to provide healthcare services for possible or actual COVID-19
patients;
Workforce training;
Developing and staffing emergency operation centers; and
Acquiring additional resources, including facilities, equipment, supplies, healthcare
practices, staffing, and technology to expand or preserve care delivery.

The term “lost revenues that are attributable to coronavirus” means any revenue that you as a
healthcare provider lost due to coronavirus, these could include:
•
•
•
•
•

Employee or contractor payroll;
Employee health insurance;
Rent or mortgage payments;
Equipment lease payments; and
Electronic health record licensing fees.
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Note: Payments cannot be used to “reimburse expenses or losses that have been reimbursed from
other sources or that other sources are obligated to reimburse, such as PPP loans.
When is the deadline for dentists to apply?
August 3, 2020. Dentists (whether a Medicaid/CHIP provider or not) should both apply for
funding through the Enhanced Provider Relief Fund (PRF) Payment Portal.
I’ve seen one of the terms was on balance billing (surprise billing), does this apply to my dental
practice?
The ADA worked with HHS to set the record straight and they’ve now clarified that:





Dental providers who are not caring for patients with presumptive or actual cases of
COVID-19 are not subject to balance billing prohibitions. ‘Presumptive’ is defined as a
case where a patient's medical record documentation supports a diagnosis of COVID19.
HHS thinks few, if any, dentists are performing dental work on active COVID patients.
So, there should be very few dental patients covered by this bar.
Qualifying for payment from the PRF has to do with past treatment earlier this year
when HHS broadly viewed every patient as a possible case of COVID-19. Balance billing
prohibitions apply only to treating current active COVID-19 patients with a medical
record that supports a diagnosis of COVID-19.

What are the reporting requirements going to be?







HHS released a notice stating that detailed instructions regarding future reports will
be released by August 17 and will apply to payments exceeding $10,000 in the
aggregate from the PRF.
The reporting system will become available to recipients for reporting on October 1,
2020. The reports will allow providers to demonstrate compliance with the terms and
conditions, including use of funds for allowable purposes.
Recipients of PRF payments do not need to submit a separate quarterly report to HHS
or the Pandemic Response Accountability Committee.
There are plans by HHS to provide recipients with Question and Answer (Q&A)
Sessions via webinar in advance of the submission deadline.

I received a small payment from HHS months ago related to Medicare, why can’t I apply now?
If a healthcare provider was eligible for the first phase of the General Distribution payment, even
if they rejected the payment, they are not eligible for a Medicaid, CHIP, or Dental Providers
Distribution payment. However, providers that are not eligible for this distribution may be eligible
for future allocations of the Provider Relief Fund. The ADA has been advocating for this eligibility
restriction to be lifted and will remain engaged on the issue.
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Can a provider choose to have its payment data omitted from the Provider Relief Fund public
list on the CDC’s website?
No. To ensure transparency, HHS will publish the names of payment recipients and the amounts
accepted and attested to by the payment recipient.
HHS has posted a public list of providers and their payments once they attest to receiving the
money and agree to the Terms and Conditions. All providers that received a payment from the
Provider Relief Fund and retain that payment for at least 90 days without rejecting the funds are
deemed to have accepted the Terms and Conditions. Providers that affirmatively attest through
the Payment Attestation Portal or that retain the funds past 90 days, but do not attest, will be
included in the public release of providers and payments. The list includes current total amounts
attested to by providers from each of the Provider Relief Fund distributions, including the General
Distribution and Targeted Distributions.
Are 1099/employee dentists eligible for Provider Relief Funding?
Applicants must have a TIN as the first step in the validation process, and if applying as an
individual, they must have gross receipts or sales from providing patient care reported on Form
1040.
Do my SBA loans like EIDL or PPP factor into Provider Relief Funds?
No. There is no direct ban under the CARES Act on accepting a payment from the Provider Relief
Fund and other sources, so long as the payment from the Provider Relief Fund is used only for
permissible purposes and the recipient complies with the Terms and Conditions. By attesting to
the Terms and Conditions, the recipient certifies that it will not use the payment to reimburse
expenses or losses that have been reimbursed from other sources or that other sources are
obligated to reimburse.
I made a mistake on my application, received a smaller amount than I should have, where can
I appeal or dispute?
No, there is no ability to appeal or dispute your payment. Please be sure to review your
application thoroughly for accuracy before submitting.
Where can I find help completing the application?
•

•
•
•
•

Provider Support Line: 866-569-3522
– Real-time technical support, as well as service and payment support.
– Hours of operation are 7 a.m. to 10 p.m. Central Time, Monday – Friday.
PRF Payment Portal User Guide.
HHS instructions for filling out application.
HHS Webinar Recordings
HHS Frequently Asked Questions:
– General Information about the PRF
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–

Medicaid, CHIP and Dental Providers Distribution

MISCELLANEOUS
How should a dental provider apply for the Medicaid Distribution?
All providers eligible for the Medicaid Targeted Distribution, including dentists, should apply in
the Enhanced Provider Relief Fund Payment Portal by the deadline of July 20, 2020. HHS has not
determined the methodology for the dental allocation at this time, but will share additional
information in the future. Dental providers should not have the expectation that there will be
advantaged by applying for funds from one distribution over another. Dentists should apply for
a Provider Relief Fund payment in the first Targeted Distribution in which they are eligible.

Still have questions? Feel free to contact ASDA attorney Jenny Teeter of Gill
Ragon Owen at teeter@gill-law.com.
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